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BRIEF FOR APPELLANT 


Statement 


Plaintiff Marvin Stone appeals from the order of 
the District Court for the Southern District of New York, 
dated January 31, 1975 (per Motley, D.J.), which dismissed 
the complaint in this action, without leave to replead, on 
the ostensible ground that it failed to state a claim upon 
which relief can be granted. Following the dismissal of the 
action, appellant (appearing pro se) filed a timely notice 
of appeal, and thereafter by order of this Court, the time 


of appellant to serve and file his brief and appendix was 


No. 75-7157 
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extended to September 5, 1975. Appellant was also granted 6 


leave to serve and file typewritten briefs and appendices. 


Question Presented 


Whether a complaint alleging a course of conduct 
by defendants amounting to negligence or negligent misrepre- 
sentation in issuing policies of assayer's "errors and 
omissions" insurance, with certificates thereof issued to 
plaintiff, vouching the bona fides of an assayer of precious 
metals, and upon which plaintiff relied in entering into a 
substantial transaction to his damage, is legally sufficient 


as a matter of law. 


Statement of the Case 


This action was filed in the District Court for 
the Southern District of New York on March 5, 1973, and was 
assigned to District Judge Constance Baker Motley, under the 
individual assignment plan. Service of process was effected 
and thereafter under date of March 27, 1973, separate answers 


were filed by the three defendants, all appearing by the same 


firm of attorneys. The oral pre-trial deposition of plaintiff 
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was then commenced, but discontinued prior to its completion. 
(See Docket Entries, page B.) 

By notice «’ sr ution dated April 19, 1974, defendants 
moved "for an order pt ~.1ant to Rule 12(c) of the Federal Rules 
of Civil Procedure, for judgment on the pleadings and a dis- 
missal of the plaintiff's complaint." Attached to the notice 
of motion was the affidavit of Thomas W. Wilson, one of the 
attorneys for defendants, and copies of the insurance policies 
written by defendants to tte assured in this case, an assayer 
named John B. O'Malley, Jr. of Aurora, Colorado. The motion 
was noticed for May 3, 1974. In light of the nature of the 
motion, plaintiff submitted only a memorandum of law in oppo- 
sition thereto and defendants thereafter filed a reply memo- 
randum. All papers on the motion were before the district 
court by June 3, 1974. 

On January 31, 1975, the district court filed an 
indorsed order dismissing the complaint, with the following 
handwritten memorandum indorsed on the back of the notice of 


motion: 


"For the reasons set forth in defend- 
ants' memoranda, the within motion for 
judgment on the pleadings which the court 
also treats as a motion to dismiss the 
complaint for failure to state a claim upon 
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which relief may be granted (see paragraph 6 
of each answer and pages 1-2 of defendants' 
memorandum of law in support of the within 
motion) is granted and the complaint is 
hereby dismissed. 


So Ordered 

Dats: Woks 

1/29/75 Constance Baker Motley 
fe ee 


The reference to paragraph 6 of each answer is as 
follows: 
"6. The complaint fails to state a 
claim against defendant, upon which relief 
can be granted." 
The reference to pages 1-2 of defendants' memorandum of law 
reads as follows: 
"The defendants seek a dismissal of 
the complaint on the grounds that the com- 


plaint fails to state a claim for which any 
relief may be granted." 


Since these are the only references relied upon by 
the district court in dismissing the complaint, it becomes 
necessary to examine the motion papers and memoranda of law 
before the court to determine, if possible, the basis for 
the court's decision, as well as to set forth plaintiff's 


contentions on the motion. 


On its face, the notice of motion declared that 


Tt tmaatters little how we charartariza ar lahal tha 


it was brought pursuant to Rule 12(c), Federal Rules of 
Civil Procedure, for judgment on the pleadings and a dis- 
missal of the complaint. In their memorandum of law 
defendants declared that they "seek a dismissal of the 
complaint on the ground that the complaint fails to state 

a claim for which any relief may be granted." Plaintiff 
approached the motion as essentially grounded in both parts 
of Rule 12, F.R.Civ.P., that is, Rule 12(c) and Rule 12(b) 
(6) (failure to state a claim upon which relief can be 
granted). If the motion is grounded in Rule 12(c), then 
the papers before the court should be limited to the sik 
ings of the parties, as required by the rule (2A Moore's 
Federal Practice, Par. 12.15, pp. 2343-2350), unless the 
court considers matters outside the pleadings so as to con- 
vert it to a motion for summary judgment. The rule reads 
in full as follows. 


Wwe 


(c) Motion for Judgment on the Plead- 
ings. After the pleadings are closed 

but within such time as not to delay 

the trial, any party may move for judg- 
ment on the pleadings. If, on a motion 
for judgment on the pleadings, matters 
outside the pleadings are presented to 
and not excluded by the court, the motion 
shall be treated as one for summary judg- 
ment and disposed of as provided in 
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Rule 56, and all parties shall be given 
reasonable opportunity to present all 
material made pertinent to such a 
motion by Rule 56." 


It is to be noted that an affidavit by Thomas W. Wilson, one 
of defendants' attorneys, accompanied the notice of motion. 
The decision of the court does not discli » what use, if any, 
the court made of such affidavit. In any event, the motion 
does not appear to have been treated as one under Rule 56, 
and there was no call upon plaintiff to submit any affidavits 
or other proof in response to a motion for summary judgment. 
Thus, in treating this as a motion for judgment on the plead- 
ings, the district court necessarily was limited to consider- 
ing the pleadings only. 

If the motion was treated as made under Rule 12 
(b)(6), as seems to be the case from the court's memorandum 
decision, then the court was limited to the face of the 
complaint only in considering its legal sufficiency. See 
2A Moore's Federal Practice, Par. 12.08, pp. 2265-2286. 

In his answering memorandum, plaintiff discussed 
all the technical problems engendered by the form of the 


motion and to other positions taken by defendants. In light 


of the court's decision, it appears necessary to state 


plaintiff's position and arguments before the d strict court 
as to the nature and scope of defendants' motion. Plaintiff 
stated, as he has here, that the motion was brought pursuant 
to Rule 12(c), for judgment on the pleadings. If so, then 
the motic.: was limited to the pleadings. Thus the Wilson 
affidavit and exhibits attaciiec thereto should not properly 
be considered on a strict motion for judgment on the pl: ad- 
ings. Since the defendants' memorandum of law stated (pp. 
1-2) the motion was for dismissal of the complaint "on the 
grounds that the complaint fails to state a claim for which 
any relief may be granted," then it was really a Rule 12(b) 
(6) motion, where only the complaint should be considered. 
The last technical problem discussed by plaintiff was treating 
the motion as one for summary judgment under Rule 56. The 
district court apparently did not consider the motion s one 
for summary judgment, thus this aspect of the applicable rules 
will not be further discussed in this brief. 

We are therefore reduced to considering this motion 
as one either for judgment on the pleadings, or for dismissal 
of the complaint for legal insufficiency. It is plaintiff's 


contention that iudg~ent on the pleadings applies only where 


the answer disposes of the claim as a matter of law. See, 


e.g., 2A Moore's Federal Practice, Par. 12.15, pp. 2342- 
2350. Here the answers filed by the defendants amounted to 
general denials of plaintiff's operative allegations, to- 
gether with an affirmative defense (paragrap’ 5) of legal 
insufficiency of the complaint. If the district court in- 
tended to have this action determined by the policies of 
insurance, to which reference vas made in the answers (as 
well as in the complaint), as constituting conclusive proof 
of the failure of plaintiff to plead a claim against defend- 
ants, then the court could (and should) have made some 
statement to this effect in its memorandum decision. How- 
ever this was not done, and plaintiff can only surmise that 
the basis for the court's decision was its determination of 
such legal insufficiency of the complaint that even replead- 
ing could not. cure it. 

Accordingly, plaintiff treats the court's decision 
as being under Rule 12(b)(6), that the complaint is legally 
insufficient as a matter of law, without granting leave to 
replead on the theory that no amount of reples ‘ing would 


enable plaintiff to allege a claim against these defendants 


upon the facts of this case. 


The Pleadings 


Plaintiff alleged in his conplaint that the defend- 
ants insured one John B. O'Malley, Jr. of Aurora, Colorado, 
by several policies of insurance, aggregating coverage of 
$4,000,000, against so-called "assayer's errors aid omis- 
sions." He also alleged (paragraph 6 of the complaint) that 
O'Malley "represented himself and was represented to plaintiff 
to be a qualified professional engineer in the fields of 
mechanical engineering, and chemistry metallurgical analysis 
and assaying and the holder of various policies of insurance 
issued by defendants Lloyds, North Star and First State, in 
the aggregate amount of $4,000,000, insuring said John B. 
O'Malley, Jr. against liability for assayer's errors and 
omissions.'"' He then alleged (paragraph 7) that in reliance 


"and 


upon the representations and warranties of O'Malley, 
upon the fact that the defendants Lloyds, North Star and 
First State had issued unto Mr. O'Malley the aforesaid 
policies of insurance and of certain certificates of insur- 


ance unt» plaintiff, each dated March 20, 1972, and upon a 


certain written assay by Mr. O'Malley, dated March 25, 1972, 


plaintiff entered into a transaction for a consideration of 


$700,000 whereby he purchased and acquired fifty-three 
certain metal bars, weighing approximately 780 pounds in 
the aggregate, allegedly containing precious metals includ- 
ing, among others, gold, silver, platinum, palladium and 
rhodium". Thereafter, plaintiff learned that the metal bars 
were in fact worthiess. 

Paragraph 10 of the complaint then alleged: 


"10. Defendants Lloyd's, Nerth Star 
and First State knew or should have known 
that plaintiff would rely upon the fact that 
each of said defendants had issued unto said 
John B. O'Malley, Jr., the aforesaid policies 
of insurance and had issued unto plaintiff 
the aforesaid certificates of insurance; and 
that plaintiff would rely upon the purported 
reputation and standing of Mr. O'Malley as a 
reputable and qualified assayer, as evidenced 
by the fact that said defendants Lloyd's, 
North Star and First State had insured Mr. 
O'Malley against assayer's errors and omis- 
sions in the aggregate amount of $4,000,000, 
in accepting the aforesaid written assay 
issued by Mr. O'Malley and in accepting the 
aforesaid certificates of insurance issued 
by said defendants unto plaintifi, each dated 
March 20, 1972, and in entering into the 
aforesaid transaction for the purchase and 
acquisition by piaintiff of the metal bars 
allegedly containing precious metals." 


Plaintiff then alleged that as a result of the 
foregoing he had been damaged by the defendants in the amount 


of $1,300,000. 
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The defendants each filed a separate answer, the 
gist of which consisted of an admission only of the issuance 
of the policies of insurance to O'Malley and a general de- 
nial of everything else. As an affirmative defense, the 
defendants each alleged that the complaint failed to state 


a claim upon which relief can be granted. 
The Facts 


The facts pleaded in the complaint, taken together 
with the documents before the court relating to the issuance 
of the three insurance policies to O'Malley, present enough 
to enable the court to determine the factual sufficiency of 
the complaint. 

The three policies of insurance were issued to 
O'Malley, a resident of Aurora, Colorado, covering his 
activities as a professional engineer in the fields of 
mechanical engineering and chemistry, metallurgical analysis 
and assaying. The policies were issued by the defendants' 
general agent, R. B. Jones, Inc., from either their Chicago, 
Illinois or Kansas City, Missouri office, for a substantial 
premium. Prior to the issuance of these policies O'Malley 


submitted his qualifications to R. B. Jones, Inc. at their 
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Chicago office (see Exhibit H, the basic Lloyd's policy 
attached to the Wilson affidavit, including a letter from 
O'Malley to R. B. Jones, Inc., dated January 10, 1972, out- 
lining his qualifications and referring to other materials 
previously submitted), and Jones apparently investigated 
O'Malley's qualifications and bona fides before issuing 
these policies. The fact that O'Malley had these policies 
covering his "assayer's errors and omissions" to the extent 
of $4,000,000, was made known to plaintiff prior to his 
entering into the transaction involving the so-called preci- 
ous metals or "platinum" bars. Plaintiff relied upon the 
fact of the issuance of these policies as evidence of 
O'Malley's qualifications and bona fides, and the defendants' 
general agent knew that plaintiff was so relying. Prior to 
the time plaintiff entered into the "platinum" bars deal, 

he was in detailed communication with R. B. Jones' office 
concerning O'Malley; and it was following this communication 
that the certificates of his interest in the O'Malley poli- 
cies were issued. Thus plaintiff investigated O'Malley's 
qualifications and bona fides with R. B. Jones, Inc. before 
entering into the transaction. Clearly he relied upon the 


representations both implicitly and explicitly made by the 
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PROCEEDINGS 


defendants' general agent as to O'Malley being competent, 
qualified and honest before concluding his $700,000 trans- 
action. All of these facts are within the contemplation of 
the complaint, if not explicitly alleged. The documents 
submitted with the motion or incorporated by reference into 
the pleadings so demonstrate. 

The defendants' theory of this action is that 
plaintiff is improperly bringing a direct action against 
insurers, instead of first proceeding against their assured 
for his "errors and omissions," and that such direct actions 
are precluded by the statutory law of various states. 
Plaintiff submits that this action is grounded solely and 
only in defendants' own conduct, and is not derivative in 


nature. 
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Argument 


A COMPLAINT ALLEGING A COURSE OF CONDUCT 
BY DEFENDANTS AMOUNTING TO NEGLIGENCE OR 
NEGLIGENT MISREPRESENTATION IN ISSUING 
POLICIES OF ASSAYER'S "ERRORS AND OMIS- 
SIONS" INSURANCE, WITH CERTIFICATES 
THEREOF ISSUED TO PLaINTIFF, VOUCHING 

THE BONA FIDES OF AN ASSAYER OF PRECIOUS 
METALS, AND UPON WHICH PLAINTIFF RELIED 
IN ENTERING INTO A SUBSTANTIAL TRANSACTION 
TO HIS DAMAGE, IS LEGALLY SUFFICIENT AS A 
MATTER OF LAW. 


It has been the principal contention and argument 
of plaintiff throughout this case that his claim against the 
defendants is valid and well pleaded, and is based upon the 
conduct of the defendants, and not upon any theory of deriva- 
tive liability emanating from the negligence, errors or 
omissions of their assured. The factual pattern of this 
case, as disclosed by the complaint, is that plaintiff relied 
upon: the affirmative representations and assurances of the 
defendants, made through their disclosed general agent, R. B. 
Jones, Inc., that O'Malley was a competent, reputable and 
qualified assayer upon whom plaintiff could, and did, rely 
in entering into a transaction for $700,000, in the acquisi- 
tion of the so-called precious metals bars. It was long 


after this transaction that plaintiff learned, contrary to 
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the written assay report of O'Malley, that the bars were 
worthless. Plaintiff alleges he would not have entered into 
the transaction but for the representations and assurances 

of defendants, and the fact that they had insured O'Malley 

for $4,900,000 against his errors and omissions. Moreover, 
prior to plaintiff concluding this transaction, defendants 
issued certificates of insurance covering plaintiff's interest 
in these policies. Plaintiff's reliance upon these policies 
is undoubted. This is the gravaman of the complaint. 

For the purposes of a motion under Rule 12(b) (6), 
F.R.Civ.P., the well pleaded material allegations of a com- 
plaint are taken as admitted and as true. Haines v. Kerner, 
404 U.S. 519 (1972); Conley v. Gibson, 355 U.S. 41 (1955); 


Walker Process Equipment v. Food Machinery & Chemical Corp., 
382 U.S. 172 (1965); Gardner v. Toilet Goods Association, 


387 U.S. 167; Murray v. City of Milford, 380 F.2d 468 (2nd 
Cir. 1967); A. T. Brod & Co. v. Perlow, 375 F.2d 393 (2nd 


Cir. 1967); Vine v. Beneficial Finance Co., 374 F.2d 627 
(2nd Cir. 1967); Dioguardi v. Durning, 139 F.2d 774 (2nd 
Cir. 1944). This is especially so in the federal practice 
where the "notice" theory of pleading is followed. Nagler 


v. Admiral Corp., 248 F.2d 319, 322 (2nd Cir. 1957, per 
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Clark, C.J.); Rule 8(a)(2), F.R.Civ.P. 

The object of Rule 12 is to facilitate a decision 
on the merits, and there shall be no dismissal where it is 
not clear beyond a reasonable doubt that the plaintiff is 
unable to prove his right to relief as a matter of law, 
Conley v. Gibson, supra; or that plaintiff could prove no 
set of facts in support of his claim which would entitle him 
to relief, Haines v. Kerner, supra, citing Conley v. Gibson, 
Supra, and Dioguardi v. Durning, supra. A complaint should 
not be dismissed for insufficiency unless it appears to a 
certainty that plaintiff is entitled to no relief under any 
State of facts which could be proved in support of the claim, 
Arfons v. E. I. DuPont de Nemours & Co., 261 F.2d 434 (2nd 
Cir. 1958). Pleadings are to be liberally construed to do 
substantial justice between the parties, Maty v. Grasselli 
Chemical Co., 303 U.S. 197, 200 (1938, per Black, J.); Rule 
8(f), F.R.Civ.P. 

Initially in their argument before the district 
court the defendants contended that plaintiff was barred from 
maintaining this action by reason of the New York no-direct- 
action-against-insurers stacute (New York State Insurance Law, 


Sec. 167), on the theory that this action was really against 
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defendants' assured, O'Malley, and was derivative as against 
defendants. When plaintiff pointed out that the policies of 
insurance were not written in New York and did not cover a 
New York assured, and therefore New York's insurance law 

did not apply, defendants then, in their reply memorandum, 
attempted to relate the law of Colorado, Missouri and I1lli- 
nois, three possible states whose laws might cover the issu- 
ance of the policies of insurance, to this case. In each 
instance defendants adhered to their fundamental argument 
that this action was derivative, and was based upon O'Malley's 
assay report to plaintiff, for which plaintiff must first 
recover judgment against O'Malley before proceeding against 
his insurers. 

After plaintiff made known his theory of this case, 
in his response to defendants' motion for judgment on the 
pleadings, the defendants replied that "plaintiff's purported 
cause of action does not come under the holding of any re- 
ported case or statute cited as authority by the plaintiff." 
(Defendants' Reply Memorandum of Law, p. 6) The defendants 
also contended that "there is no cognizable claim upon which 
the present action may be maintained." (Ibid, p. 6) 


Since there was no opinion or memorandum of any 
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kind by the district court, it is almost impossible to fathom 
the juridical basis of that court's decision. From the law 
covering this subject, it seems clear that a basis of action 
exists upon which to impose liability against these defend- 
ants. 

Defendants apparently still misconceive the nature 
of this action and the thrust of plaintiff's complaint. 
Simply stated, plaintiff maintains that in the tc*ality of 
the factual circumstances of this case, defendants' conduct 
amounts to what may be characterized as "negligence" or 
"negligent misrepresentation" or some other species of tort 
liability, for which plaintiff may directly sue these defend- 
ants to recover his damages. Such actions are known in law 
and do serve as a basis for imposing Liability for harm and 
damages against these defendants. Se, Prosser, Torts (4th 
ed., 1971), Chapter 18, Misrepresentation, pp. 683-736, and 
especially Par. 107, Basis of Responsibility, pp. 704-710; 
and Hill, Damages for Innocent Misrepresentation, 73 Col. Law 
Rev. 679 (1973). See also the leading cases on this subject, 
including, among others, Glanzer v. Shepard, 233 N.Y. 236 
(1922), per Cardozo, J.; Ultramares Corp. v. Touche Niven & 


Co., 255 N.Y. 170 (1931), per Cardozo, Ch.J.; State Street 
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Trust Co. v. Ernst, 278 N.Y. 104 (1938); and their progeny. 


It matters little how we characterize or label the 
basis of defendants' liability, as negligence, deceit, fraud, 
wilful misrepresentation, innocent misrepresentation or neg- 
ligent misrepresentation. The test is actionability, and 
under any of the foregoing theoretical labels (or none at 
all) liability may be imposed against defendants in this 
action. 

Plaintiff had not as yet undertaken his pre-trial 
discovery proceedings of defendants at the time the defend- 
ants moved for dismissal of the complaint (the defendants 
suspended completion of the oral pre-trial deposition of 
plaintiff to bring on the dismissal motion). Although 
plaintiff is not now in position to review or discuss the 
evidence to support his complaint, nevertheless from the 
bare bones of the complaint, and from defendants' answers 


and motion papers, enough is before the court to establish 


essentially plaintiff's claim. Plaintiff alleges he relied 
upon defendants’ representations to him as to O'Malley's 

bona fides, as to his qualifications, competency and reputa- 
bility, prior to completing the "platinum" bars transaction. 


He was specifically made a "third-party beneficiary" of the 
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three insurance contracts through the issuance to him of the 
certificates of insurance, prior to the closing. The fact 
that defendants ‘nsured O'Malley for $4,000,000, covering 


"errors and omissions," and published this 


his assayer's 
fact to plaintiff as evidence of O'Malley's bona fides, also 
was done prior to the closing. The defendants investigated 
O'Malley's credentials and qualifications prior to their 
writing this insurance, as can be seen from exhibits attached 
to the policies. The fact that defendants investigated 
O'Malley was made known by them to plaintiff. The defendants 
were paid a substantial premium by O'Malley for writing this 
insurance, and thus their relationship to him was a pecuniary 
one. It was to their pecuniary interest to represent O'Malley 
as a qualified, competent and reputable assayer, or else they 
should not have accepted him as an assured for this highly 
specialized type of coverage. Plaintiff alleges his reliance 
upon the representations as to O'Malley's bona fides made to 
him by R. B. Jones, Inc., defendants' agents; and Jones knew 
of plaintiff's reliance upon such representations. The fact 
that defendants' investigation of O'Malley may have been 
negligently done, or that it failed to turn up true facts of 


O'Malley's lack of qualifications, credibility and competence, 
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is evidence of defendants' tortious conduct. It was the 
defendants' conduct which constitutes the operative action- 
able tortious facts upon which defendants' liability is 
predicated. 

Defendants argued before the district court that 
“plai itiff's purported cause of action does not cv. : under 
the holding of any reported case or statute cited as auth- 
ority by the plaintiff" (supra). While it is true that 
plaintiff did not spell out in detail before the district 
court the relevant authorities supporting the pleading of 
his claim, yet his reference to Prosser, Torts (4th ed., 
1971), also cited above, was sufficiently definitive to 
demonstrate the basic law upon which he relies in this case. 

Even if we start with the proposition that at the 
pleading stage the choice of law governing this case is not 
yet sufficiently determined (see Auten v. Auten, 308 N.Y. 
151 (1954)), we may nevertheless seek to ascertain the 
applicable common law from appropriate authority. The 
touchstone case of Glanzer v. Shepard, supra, authorizing 
recovery for negligent misrepresentation, was the definitive 
American break from the strictures of Derry v. Peek, 14 A.C. 


337 (1889), the leading English authority which had precluded 
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any such recovery. In his article in 73 Col. Law Rev. 679, 
supra, Professor Alfred Hill reviews these authorities (see 
ibid, pp. 684-692, and footnotes therein) and then comes 
upon what he calls the "distincti e federal viewpoint" (fn. 
31). 

The federal cases have as their leading authority 


“he case of Stein v. Trager, 182 F.2d 696, 699 (D.C. Cir. 
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1950, per McAllister, C.J.), which holds as follows: 


"Where a party innocently misrepresents a 
material fact by mistake, or makes such rep- 
resentation without knowing it to be true or 
false, even though he believes it to be true; 
or without reasonable grounds for believing 
it to be true - such representat.ion will sup- 
port an action for fraud. Anderson v. Tway, 
6 Cir. 143 F2d 95, certiorari denied 324 U.S. 
861, 65 S.Ct. 865, 89 L Ed. 1418; Sovereign 
Pocohontas Co. v. Bond, et al, 74 App. D.C. 
175, 120 F2d 39; Grand Trunk Western R Co. v. 
H. W. Nelson Co., 6 Cir, 116 F2d 823; Schwinn 
v. United States, 9 Cir, 112 F2d 74, affirmed 
311 U.S. 616, 61 S.Ct. 70, 85 L Ed. 390; 
Piather Ru. er Mfg Co. v. Commissioner, 1 
Cir. 45 F2d 314; Nocatee Fruit Company v. 
Fosgate, 5 Cir, 12 F2d 250." 


Alth zh couched in terms of fraud by this case, ne: 2rtheless 
the action lies as one of negligent misrepresentation. Fol- 
lowing and supporting this authority is the case of Isen v. 
Calvert Corporation, 379 F.2d 126, 129-130, fn. 11, 12 (D.C. 


Cir. 1967). See also, in another context, United States v. 
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Neustadt, 366 U.S. 696, 705-708 (1961), especially fn. Am 
16, which makes the point that "negligent misrepresenta- 
tion" is actionable under federal law, but not against the 


governuent under the Federal Tort Claims Act (28 U.S.C. 


Sec, 2680). Sea also Mr. Justice Whitteker's reliance 


upon the Restetement of Torts (1938), Sec. 552. It is to 
be noted tha: the Supreme Court in Neustadt relied upon 
this Court's decision by late Circuit Judge Jerome N. Frank 
in Jones v. United States, 207 F.2d 563 (2nd Cir. £953), 
cert. den. 347 U.S. 921 (1954). Ci. Hall v. United States, 
274 F.2d 69 (9th Cir. 1959). 


Thus it is fair to state that the basic thrust of 


plaintiff's complaint in pleading a claim against defendants 
is that such claim is legally sufficient to warrant pre- 
trial proceedings and a trial on the merits. Accordingly, 
the order dismissing the complaint was improperly made and 


should be reversed. 
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Conclusion 


For all the foregoing reasons, the order dis- 
missing the complaint should be reversed and the case 


remanded to the district court. 


Respectfully submitted, 


Nut ML, HDs 


DANIEL H. GREENBERG 
Attorney for Plaintiff- Shonbtieas 


September 2, 1975 


24 


APPENDIX 


T2ble of Contcnts 


Docket Entries 

Complaint 
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Answer - First State Insurance Company 
Notice of Motion 

Affidavit of Thomas W. Wilson 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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MARVIN STONE, : a 

Plaintiff, 

COMPLAINT 
-Ve- 

UNDERWRITERS AT LLOYD'S LONDON, : 73 Civ. 
NORTH STAR REINSURANCE CORP., 
and FIRST STATE INSURANCE COMPANY, 

Defendants. 
teen ee ee ee ee ee ee ee ee ee ee ee ee ee x 


Plaintiff, by MURRAY J. CHIKOFSKY, his attorney, for 
his complaint against the defendants, alleges: 

1. This action is brought pursuant to the provisions 
of Title 28, United States Code, § 1332, and is between citi- 
zens of different states. The amount in controversy exceeds 
the amount of $10,000, exclusive of interest and costs. 

2. Plaintiff is a citizen and resident of the City 
of Toronto, Province of Ontario. 

3. Defendant Underwriters at Lloyd's, London (herein- 
after referred to as "Lloyd's"), is an insurance organization 
of London, England, engaged in business in the Southern District 
of New York, which issued a policy of insurance under date of 


January 31, 1972, bearing No. 91861, insuring one John B. 
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O'Malley, Jr., of the City of Aurora, State of Colorado, 
against so-called assayer's errors and omissions in the 

amount of $250,000 for each claim. Said policy of insurance 
provided, among other things, for notice of claims and service 
of process to be made upon certain representatives located 
within the Southern District of New York. 

4. Defendant North Star Reinsurance Corp., (here- 
inafter referred to as "North Star"), is an insurance corpo- 
ration, organized under the laws of the State of New York, 
engaged in business in the Southern District of New York, which 
issued a policy of insurance under date of February 4, 1972, 
bearing No. USX 10186, insuring said John B. O'Malley, Jr., 
against so-called assayer's errors and omissions in the amount 
of $750,000 for each occurrence in excess of $250,000.00. 

5. Defendant First State Insurance Company (here- 
inafter referred to as "First State") is an insurance corpo- 
ration, organized under the laws of the State of Delaware, 
engaged in business in the Southern District of New York, which 
issued a policy of insurance under date of February 7, 1972, 
bearing No. 900286, insuring said John B. O'Malley, Jr., 
against so-called assayer's errors and omissions in the amount 


of $4,000,000 for each occurrence in excess of $1,000,000.00. 
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6. Heretofore and on or about March 15, 1972, and 
thereafter, in the Southern District of New York and elsewhere, 
said John B. O'Malley, Jr., represented himself and was repr-- 
sented to plaintiff to be a qualified professional engineer in 
the fields of mechanical engineering, and chemistry metal- 
lurgical analysis and assaying, and the holder of various 
policies of insurance issued by defendants Lloyd's North Star 
and First State, in the aggregate amount of $4,000,000, in- 
suring said John B. O'Malley, Jr., against liability for assay- 
er's errors and omissions. 

7. In reliance upon the representations and war- 
ranties of said John B. O'Malley, Jr., as aforesaid, and upon 
the fact that the defendants Lloyd's, North Star and First 
State, had issued unto Mr. O'Malley the aforesaid policies of 
insurance and of certain certificates of insurance unto plain- 
tiff, each dated March 20, 1972, and upon a certain written 
assay by Mr. O'Malley, dated March 25, 1972, plaintiff entered 
into a transaction for a consideration of $700,000, whereby he 
purchased and acquired fifty-three certain metal bars, weighing 
approximately 780 pounds in the aggregate, allegedly containing 
precious metals including, among others, gold, silver, platinum, 


palladium and rhodium. 
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8. Thereafter and on or about May 3, 1972, Mr. 
O'Malley certified in writing under oath that said fifty-three 
metal bars allegedly containing the precious metals as afore- 
said, and marked and identified by Mr. O'Malley, were the same 
metal bars described in his written assay report dated March 25, 
1972. 

9. Thereafter and on or about October 11, 1972, 
plaintiff learned that said fifty-three metal bars did not 
contain any measurable amount of precious metals and were in 
fact worthless. 

10. Defendants Lloyd's, North Star and First State 
knew or should have known that plaintiff would rely upon the 
fact that each of said defendants had issued unto said John B. 
O'Malley, Jr., the aforesaid policies of insurance and had 
issued unto plaintiif the aforesaid certificates of insurance; 
and that plaintiff would rely upon the purported reputation 
and standing of Mr. O'Malley as a reputable and qualified 
assayer, as evidenced by the fact that said defendants Lloyd's, 
North Star and First State had insured Mr. O'Malley against 
assayer's errors and omissions in the aggregate amount of 
$4,000,000, in accepting the aforesaid written assay issued 


by Mr. O'Malley and in accepting the aforesaid certificate of 
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insurance issued said defendants unto plaintiff, each dated 
March 20, 1972, ..« in entering into the aforesaid transaction 
for the purchase and acquisition by plaintiff of the metal 
bars allegedly containing precious metals. 

ll. As a result of the foregoing, plaintiff has 
been damaged by defendants Lloyd's, North Star and First State, 
in the amount of $1,300,000.00. 

WHEREFORE, plaintiff demands judgment against the 
defendants Lloyd's, North Star and First State, in the amount 


of $1,300,000.09, together with appropriate interest and the 


costs and disbursements of this action. 


PLAINTIFF DEMANDS TRIAL BY JURY 


/s/_ Murray J. Chikofsky 
MURRAY J. CHIKOFSKY 


Attorney for Plaintiff 
Office & Post Office Address 
342 Madison Avenue 

New York, New York 10017 
212 986-4225 
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ANSWER OF ROBERT C. SELLS, 
AS LEAD UNDERWRITER 

The defendants, ROBERT C. SELLS, as Lead Underwriter 
and all other interested Underwriters subscribing to insurance 
policy No. 91861, erroneously sued herein as ''UNDERWRITERS AT 
LLOYD'S LONDON, -by their attorneys, KROLL, EDELMAN, ELSER & 
WILSON, answering the plaintiff's complaint, respectfully allege 
as follows: 

1. Deny any knowledge or information sufficient to 
form a belief thereof as to each and every allegation contained 
in paragraphs numbered "1", "2", "6", "7", "8" and "9" of the 
plaintiff's complaint. 

2. Upon information and belief, deny each and every 
allegation contained in paragraph numbered ''3" of the plain- 
tiff's complaint, except admit that they subscribed to a policy 
of insurance No. 91861, naming JOHN B. O'MALLEY, JR. as the 
insured therein and for the true terms, conditions and provi- 
sions contained in said policy, the defendants beg leave to 
refer to the original thereof upon the trial of this action. 

3. Deny each and every allegation contained in para- 


graph numbered "4" of the plaintiff's complaint, except admit 
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that NORTH STAR REINSURANCE CORP. is an insurance corporation 
organizea under the laws of the State of New York and that it 
issued a policy of insurance No. NSX10186 and for the true 
terms, conditions and provisions contained in said policy, 

the defendants beg leave to refer to the original thereof upon 
the trial of this action. 

4. Upon information and belief, deny each and every 
allegation contained in paragraph numbered "5" of the plain- 
tiff's complaint, except admit that defendant, FIRST STATE 
INSURANCE COMPANY, is a corporation organi under the laws 
of the State of Delaware and issued a cert:ia policy numbered 
900427 and for the true terms, conditions and provisions con- 
tained in said policy, the defendants beg leave to refer to 
the original thereof upon the trial of this action. 

5. Upon information and belief, deny each and every 
allegation contained in paragraphs numbered "10" 1nd "11" of 
the plaintiff's complaint. 

AS AND FOR A FIRST, SEPARATE 


AND COMPLETE AFFIRMATIVE 
DEFENSE, THE DEFENDANTS ALLEGE: 


pam NN lta eae het ttn crete 
6. The complaint fails to state a claim against 


defendants, upon which relief can be granted. 


WHEREFORE, the defendants demand judgment dismissing 
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the plaintiff's complaint, together with the costs and dis- 
p P g 


bursements of this action. 


KROLL, EDELMAN, ELSER & WILSON 
Attorneys for Defendants 


By: /s/ Herbert Dicker 
HERBERT DICKER 
A Member of the Firm 
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ANSWER OF NORTH STAR 
REINSURANCE CORP. 

The defendant, NORTH STAR REINSURANCE CORP., by its 
attorneys, KROLL, EDELMAN, ELSER & WILSON, answering the 
plaintiff's complaint, respectfully alleges as follows: 

1. Denies any knowledge or information sufficient 
to form a belief thereof as to each and every allegation con- 
tained in paragraphs numbered "1", "2", "6", “7*, "8" and “9” 
of the plaintiff's complaint. 

2. Upon information and belief, denies each and 
every allegation contained in paragraph numbered "3" of the 
plaintiff's complaint, except admits that ROBERT C. SELLS and 
other interested Underwriters subscribed to a policy of insur- 
ance No. 91861, naming JOHN B. O'MALLEY, JR. as the insured 
therein and for the true terms, conditions and provisions con- 
tained in said policy, the defendant begs leave to refer t» 
the original thereof upon the trial of this action. 

3. Denies each and every allegation contained in 
paragraph numbered "4" of the plaintiff's complaint, except 
admits that it is an insurance corporation organized under the 


laws of the State of New York and that it issued a policy of 
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insurance No. NSX10186 and for the true terms, conditions and 
provisions contained in said policy, the defciidant begs leave 
to refer to the origina’ thereof upon tne trial of this action. 

4. Upon info.mation and belief, denies each and 
every allegation contained in paragraph numbered ''5' of the 
plaintiff's complaint, except atmits that defendant, FIRST STATE 
INSURANCE COMPANY, is a corporation organized under the laws of 
the State of Delaware and issued a certain policy numbered 
900427 and for the true terms, conditions and provisions con- 
tained in said policy, the defendant begs leave to refer to 
the original thereof upon the trial of this action. 

5. Upon siformation and belief denies each and 
every allegation contained in paragraphs numbered "10" and 
"11" of the plaintiff's complaint. 

AS AND FOR A FIRST, SEPARATE 


AND COMPLETE AFFIRMATIVE 
DEFENSE, THE DEFENDANT ALLEGES: 


pied A 
6. The complaint fails to state a claim against 
defendant, upon which relief can be granted. 
WHEREFORE, the defendant demands judgment dismissing 
the plaintiff's complaint, together with the costs and dis- 


bursements of this action. 


KROLL, EDELMAN, ELSER & WILSON 
Attorneys for Defendants 


By: /s/ Herbert Dicker 
HERBERT DICKER 
A Member of the Firm 


ANSWER OF FIRST STATE 
INSURANCE COMPANY _ 

The defendant, FIRST STATE INSURANCE COMPANY, by its 
attorneys, KROLL, EDELMAN, ELSER & WILSON, answering the plain- 
tiff's complaint, respectfully alleges as follows: 

1. Denies any knowledge or information sufficient to 
form a belief thereof as to each and every allegation contained 
in paragraphs numbered "i", "2", "6", "7", "8" and "9" of the 
plaintiff's complaint. 

2. Upon information and belief, denies each and every 
allegation contained in paragraph numbered "3" of the plaintiff's 
complaint, except admits that ROBERT C. SELLS and other inter- 
ested Underwriters subscribed to a policy of insu: ance No. 91861, 
naming JOHN B. O'MALLEY, JR. as the insured therein and for the 
true terms, conditions and provisions contained in said policy, 
the defendant begs leave to refer to the original thereof upon 
the trial of this action. 

3. Denies each and every allegation contained in 
paragraph numbered "4" of the plaintiff's complaint, except 
admits that NORTH STAR REINSURANCE CORP. is an insurance corpo- 
ration organized under the laws of the State of New York and 


that it issued a policy of insurance No. NSX10186 and for the 
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true terms, conditions and provisions contained in said policy, 
the defendant begs leave to refer to the original thereof upon 
the trial of this action. 

4. Upon information and belief, denies each and 
every allegation contained in paragraph numbered "5" of the 
plaintiff's complaint, except admits that it is a corporation 
organized under the laws of the State of Delaware and issued a 
certain policy numbered 900427 and for the true terms, condi- 
tions and provisions contained in said policy, the defendant 
begs leave to refer to the original thereof upon the trial of 
this action. 

5. Upon information and belief, denies each and 
every allegation contained in paragraphs numbered "10" and 
"11" of the plaintiff's complaint. 

AS AND FOR A FIRST, SEPARATE, 


AND COMPLETE AFFIRMATIVE 
DEFENSE, THE DEFENDANT ALLEGES: 
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6. The complaint fails to state a claim against 
defendant, upon which relief can be granted. 

AS AND FOR A SECOND, SEPARATE 

AND COMPLETE AF*IRMATIVE 

DEFENSE, THE DEFENDANT ALLEGES: 


7. That this tefendant is a corporation organized 


under the laws of the State of Delaware. 
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8. That this defendant was not properly served 
with process in this action within the territorial limits or 
jurisdiction of this Court or pursuant to Rule 3 of the 
Federal Rules of Civil Procedure. 

9. By reason of the premises, this Court does not 
have jurisdiction of the person of this defendant. 

WHEREFORE, the defendant demands judgment dismissing 
the plaintiff's complaint, together with the costs and dis- 


bursements of this action. 


KROLL, EDELMAN, ELSER & WILSON 
Attorneys for Defendants 


By: /s/ John T. Elser 
JOHN T. ELSER 
A Member of the Firm 
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NOTICE OF MOTION 


TO: MURRAY J. CHIKOFSKY, ES). 

Attorney for Plaintiff 

342 Madison Avenue 

New York, New York 10017 

PLEASE TAKE NOTICE that upon the affidavit of 

THOMAS W. WILSON, ESQ., sworn to the 19th day of April, 1974, 
all of the prior pleadings and proceedings heretofore had 
herein, and the exhibits annexed hereto, the defendants will 
move this Court before the Hon. Constance Baker Motley, at 
Room 1106 of the Courthouse located at Foley Square, in the 
Borough of Manhattan, City and State of New York, on the 3rd 
day of May, 1974, for an order pursuant to Rule 12(c) of the 
Federal Rules of Civil Procedure, for judgment on the plead- 
ings and a dismissal of the plaintiff's complaint, together 
with such other and further relief as to the Court may seem 
just and proper. 


Dated: New York, New York 
April 19, 1974 


KROLL, EDELMAN, ELSER & WILSON 
Attorneys for Defendants 


By: /s/ Thomas W. Wilson 
THOMAS W. WILSON 
A Member of the Firm 
22 East 40th Street 
New York, New York 10016 
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AFFIDAVIT 


STATE OF NEW YORK 
)ss.: 
COUNTY OF NEW YORK 


THOMAS W. WILSON, being duly sworn, deposes and says: 

That he is a member of the firm of KROLL, EDELMAN; 
ELSER & WILSON, the attorneys for the defendants herein. That 
he is familiar with all of the prior pleadings and proceedings 


heretofore had herein and submits this affidavit in support of 


the defendants' motion for judgment on the pleadings, pursuant 


to Rule 12(c) of the Federal Rules of Civil Procedure. 

Upon information and belief, the action was commenced 
by the filing of a summons and complaint on or about March 5, 
1973; copies of the complaint and the defendants' answers are 
annexed hereto. Plaintiff seeks damages in the sum of 
$1,300,000. from all defendants. 

In substance, the complaint alleges that the defend- 
ants issued policies of insurance on January 31, 1972, insuring 
JOHN B. O'MALLEY, JR. ("O'MALLEY"), a resident of the State of 
Colorado, against assayer's errors and omissions. Each of the 


defendants afforded insurance coverage in varying layers up to 
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$5,000,000. for each occurrence (Pars. 3, 4, and 5, complaint); 
that on March 15, 1972, O'MALLEY represented to the plaintiff 
that he was a qualified professional engineer and the holder of 
insurance policies issued by the defendants which insured 


against liability for assayer's errors and omissions (Par. 6, 


complaint); that in reliance upon O'MALLEY'S representations 
and upon the fact that the defendants had issued to O'MALLEY 
the errors and omissions liability policies and on further re- 
liance on a written assay made by O'MALLEY dated March 25, 1972, 
the plaintiff purchased 53 metal bars for a consideration of 
$700,000.; the metal bars allegedly contained precious metals 
(Par. 7, complaint); that on October 11, 1972, plaintiff learned 
that the metal bars were worthless (Par. 9, complaint). 

The plaintiff further alleges that the defendants 
knew or should have known that he would rely upon the issuance 
to O'MALLEY of the defendants' professional indemity policies 
and that the issuance of such policies were evidence of the 
reputation and standing of O'MALLEY as a reputable and qualified 
assayer (Par. 10, complaint). The complaint also makes reference 
to certain Certificates of Insurance issued to the plaintiff by 
the defendants, copies of which are annexed hereto as exhibits. 


owe 


Upon information ani belief, a separate action was 
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commenced in the United States District Court, Southern District 
of New York, by plaintiff against O'MALLEY (Stone v. O'Malley, 
72 Civ. 4757), wherein the plaintiff sought to recover damages 
against O'MALLEY in the sum of $1,300,000., based upon the 
latter's representations and assay of certain metal bars which 
plaintiff allegedly purchased for $700,000. The action by 
plaintiff against O'MALLEY in this Court was thereafter trans- 
ferred to the United States District Court, Denver, Colorado, 
pursuant to order of the Hon. Constance Baker Motley, dated 
May 7, 1973. The Colorado suit by plaintiff against O'MALLEY 
has not yet resulted in a judicial determination and is still 
pending. In connection with the Stone suit in Colorado, 
O'MALLEY has retained his own personal counsel to defend his 
interests therein. 

Upon information and belief, the defendants, prior 
to the commencement of the instant action, disclaimed coverage 
to O'MALLEY under the policies of insurance issued by them 
with respect to the claim asserted by Stone. The disclaimer 
was based upon O'MALLEY'S breach of the insurance contract, 
material misrepresentations contained in the application for 
insurance, breach of warranty and upon certain exclusionary 


provisions of the Professional Indemnity Policies. It is 
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respectfully submitted that the present suit is actually a 
direct action by a third-party against an insurance carrier 
arising out of the alleged wrongful acts of an insured. [In 
substance, the plaintiff argues that by issuing the errors and 
omissions policies, the defendants-insurers warranted to the 
public that O'MALLEY, as its insured, would commit no errors 
and further that the insurers guaranteed the competent perform- 
ance of its insured in his professional Capacity. 

It is respectfully submitted that such allegations 
do not set forth a ciaim for proper relief; these allegations 
are tantamount to an injured patient commencing an action 
against the liability insurer of a physician based upon the 
physician's alleged malpractice. No insurance carrier in the 
State - New York can be sued directly in the first instance by 
an injured patient or by an aggrieved client because of the 
negligent acts of a physician or other professional, in whose 
behalf an insurance carrier has issued a policy of professional 
indemnity insurance. It has never been hc d that an insurer, 
by the mere issuance of a liability policy, guarantees and/or 
warrants that its insured will commit no errors. It is further 


submitted that a third-party who is allegedly aggrieved by the 


negligence of one who is insured under a liability policy, 


stands in no better position than does the insured with respect 
to coverage; and where the insured has breached a material 
condition of the policy so as ‘to Zive rise to a disclaimer 
thereunder, a third-party does not hav’ any greater rights 
against the insurer than does the insured. 


Annexed hereto are copies of the errors and omis- 


sions policies issued to O'MALLEY by the defendants. It is 


respectfully submitted that the most pervasive reading of the 
policies clearly demonstrates that no representations are con- 
tained therein, upon which the plaintiff could possibly have 
relied to support the allegations in his complaint. 

The Memorandum of Law submitted herewith sets forth 
the legal authorities in support of the defendants' proposition 
that the complaint should be dismissed Since it fails to state 


a claim upon which any relief may be granted. 


/s/ Thomas W. Wilson 
THOMAS W. WILSON 


Sworn to before me this 
19th day of April, 1974. 


/s/ Roy E. Pomerantz 
ROY FE. POMERANTZ 
Notary Public, State of New York 
No. 44-8405185 
Qualified in Rockland County 
Commission Expires March 30, 1976 
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Location: 3275% So. Santa Fe Drive, Englewood, Colorado and Elsewhere 
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{ Mr tone, you are hereby notified’ tt the World Wide Coal ¢ neral 
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| ) ) 
e ly 
el rn 
ton area Jt. 
CC - kllen Makiy 
| 
Ca 
EVERY FORM OF INSURANCE 
Surety Bonds « Life * Marine « Fire « Casualty « Automobile 
' 


A DIVISION OF R. B JONES CORPORATION 


LioyosS forty AICURING 

CORRECTING? CRACKUAACE 
P / - 

Of OMALLEY S AL SAY | 


—_—- --- -— 


| Crores 
mQIUNAY 


CERIFICATE OF 


This is to Certify, that policies in the nome of 


MAME mn R re a 
wwsueo = SO ete THIS CERTIFICATE OF INSUPANCE NEITHE rt 
2nd 202 Geneva Street NEGATIVELY AIAENDS. EXTENDS GA 
ADDRESS Aurora, Colorado AFFORDED BY ANY PO 
are in force at the date hereof, as follows 
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PERIOD _ BODILY JURY 


fed by Work $ 
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CONMPENSA 
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COMPREHENSIVE GENERAL Eff $ 1000 Each oerson | § , 000 Each occurr 
LIASILITY xp $ , 000 Each occurrence |§ , 000 Assres 
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COUTRACTUAL eff 
UABILITY 2 ee me Exp 


AUTOMOBILE LIRMiNTY | i ; ) 
. CD Owned hut ; eff $ , 000 Each person $ 000 Each accicent | : 

CD Hired Automobile Exp $ , 000 Each accident ( | 
1 Non-Owned é tomobiles H 

COMPRE IVE AUTO | Eff. Ts , 005 £474 perso 00 an Fac ch ocee tre 

MOBILE LABILITY | Exp $ 000 Each occ currence | 

OTNES: Exces Assayers mg 2-4-72_ ($750, 000. Each Occurrence 

errors & Gultdiens ' WNSX LOLS6 Exp. 2-4-73 | Excess of §250,000 

Liability. =| Sew kewl ss ie Pee! Se at ak ee i re hae al 


In the event of any materia! chine 


will endeavor to give written notice to the party vhcr ¢ 
certificate is issued, dut failure to grve ay 
Dated) March 20, 1972 
Nameol! North Star Reinsurance Corp. 
Company: 
R. B. Jones Inc, -~* 
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CERTIFICATE OF INSURANCE 


[ John B. O'Malley and Applied Chentcats, Inc. 


THIS CERTIFICATE OF INSURANCE NEITHER AFFIRM 
NEGATIVELY RUERDS. 
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| $100,000. /300,000. Sr $100,000 
General & Auto Liability 
Assayers errors 
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CERTIFICATE ISSUED TO: 

IMarvin Stone, Esq. 
World Wide Coal & 
200 Davenport Road 
jtoronto, 185 Canada 
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ons, including 
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ron of, said coticies 
| impose ro obi 


the undersipned maany wi'l endeay 
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or to give written notice to the party to whom this 


Dated: March 20, 1972et 
Kame of 


Piret S s - Seal x 
Company, FAxst State Insurance Company 
R. B. Jones Inc. 


by 


Mineral 
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ERRORS AND OMISSIONS INSURANCE 
F . -\ ae 


Name of Assured MO TO ILEY, PROT. crerrees 


-—— 


STALET hae 


- Address GOS CEN ys 
* TT 


PURI» COCHO0 Cnrivy 
Frofessional Capacity For 
Which Coverage Is Afforded POCHAGICAL ENGIEEERS, CRCHISTRY st VeLuRotetk 


. 


ee ae ALIM.VSIS 
Premiuin $4,300.00 


Date Of Proposal | DECHISIR V7, 1971 


—_—— ——_—_. no re rr tee es 


Certificate Period AMIN Al, Wie TO wt my 4s, 1973 


Limits of Liability and 
Deductible: 


The liability of Underwriters for each claim under the certificate 
shall never exceed § £32,073 * 
anc, subject to that limit for each claim, the total limii of the 
Underwriters' liability for all clainis during the certificate shall 
not exceed in the agrregate § 20,022.00) 

The Limit of liability afforded under the cerlijicate shall be subject 
‘o the deduciible amount of § Ie&eI.09 which shall be 
applicable to each claim and shail inciude loss payments and 
adjustments, investigation and legal fees and costs, whether or not 
loss payment is involved. 


. Retroactive Date 


. Notijyication of Claim or Incident 
shall be given to: Kroll, Edelman tid Saneive Gasca & Wieson 
22 East 40th Street 
New York, New York 10016 
Tel: (212) 686-2686 
Tiie Person or Persons bon whom Service of Process may be inade in any action 
against Underwriters is/are W239 ory ouer 
2{ Wincida Sreser 
fs Vora, Exy Yors 
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Ce sit Sah a ae Ce SOE a ee a 
ILLINOIS R. B, JONES INC. 
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JU TATION vores 


COVEPALE HIMEUDER LUNTED To LASORATORY TESTI 
OF KAYIRIAAS oft. 


MARRAUTED? YRAT OLY OSTACLISKED TeaTINS METHODS 

A LLY CUT IM APPLICANT'S LETTER DATED Uanuany iC, 1972 
(arvacns 70} To Ht us co AND THAT A SAMPLE OF ALL ADSAYED 
MATTCR CS ASPT FOR USS D4 AY FURTHER OLCPUTE, if Any. 


All other terms ond conditions remain unchanged. 


5 t. ; 
This endorsement to take effect on the Bist doy of ____SutaARy 19_72 
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Attached to and forming part of No.— presiainsbipsl 


e tre ALLEY, ne > 
Issued to ec} Dy ONALERS » FF reve ELSIZER ILLINOIS R. B. JONES INC. 


Resident Agent 


Underwriters at Lloyd’s London England, 
Pf ‘ y 


RBS 26 ILL By. 
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BROKER'S copy. 


ENDORSEMENT wo. | aes 
_ Aan , mt. 


pbk; ccsscacaneteiueal saseees..PrEMium $ 


FRIOR ACTS EXCLUSICY CLAUSE 


COTWITNSTANDIS ANYTHII3 To Tit COTRARY COTAZDD IN Ne 
Csnriricars wor DOING FO Wicd THiS Exoorseetur ip 4YTACHIO HIS 
Cenriricate SUALL OT cover AUY CLAIM Of CLAITHS ARLGIRND Of ALLECTO 
TO WAVE ANISEH FOM THE PIRFORMANCE OF AUY ACT, COMDUCT OR Cenvice 
FSHOORLO GY OF ON CINALY OF TRE ASSUNZD PRICR Yo THE OATC Otroun 

th) Vez See OVLE AD Treo E2TROACTIVE CATE, 


RCHITECTS AND ENGINEERS 
PROFESSIONAL INDEMNITY INSURANCE 


UNDERWRITERS do hereby agree with the Assured, that in considcration of 
the Assurca's promise and undertaking to make the bayment of the premium stated 
in the Schedule and to pay the deductible as described hercin, and in rcliance upon 
the Statements in the Proposal made a part hereof, and subject lo the limit of the 
liability of this Insurance as set forth in the Schedule and as defined herein, and the 
exclusions, conditions and other terms of the Certificate, as follows:- 


J. To pay on behalf of the Assured the applicable part required herein to 
be paid by Underwriters of such sums which the Assured shall become legally 
obligated to pay as damages for claim or claims made against the Assured during 
the Certificate period by reason of any negiigent acl, error or omission commilied 
or alleged to have been coinmitted by the Assured solely while in the performance 
of professional services as described in the S:hedule which are rendered by and on 
behalf of the named Assured in their said professional capacity, PROVIDED ALWAYS 
THAT, 


(a) Such negligent act, error or omission is committed or alleged te have 
been committed during the Certificate period, or if committed or 
alleged to have been committed prior to the Certificate period, then 
only if the Assured had no hnowledge of such act, er. 7v or omission 
on the effective date of this Certificate and no other valid and 
collectible insurance is available to the Assured, Jor any such prior 
negligent act, error or omission and provided further that, 


Such negligent act, error or omission has been committed or alleged 
fo have been committed within and results in damage solely within 
the territory of the Continent of the United States of America, the 
State of Hawaii or Canada, and suit for which is commenced in a 
court situate in the aforesaid territory. 


2. DEFINITION OF CERTIFICATE PERIOD, The term "Certificate period" 
whenever used in this Certificate shall mean the period from the inceplion date of 
this Qertificate to the Certificate expiration date or its earlier lermination date, if 
any. 


3. DEFINITION OF ASSURED. The unguclified word "Assured" whenever 
used in this Certificate shall mean the named Assured designated in the Schedule and 
any pariner, director, officer or salaricd employee of the named Assured whide acting 
in the course of his duties performed by him for and on behalf of the named Assured 
solely in their professional capacity as described in the Schedule. 


4, EXCLUSIONS. (1) This Insurance does not apply to claims for or arising 
out of: 


(a) Any claim or circwnstances which have been set forth in answer to 
Question 16 (A) and (B) in any proposal forms submiticd on behalf of 
the Assured to obtain this Insurance. 


(b) Activities in connection with tunnels, bridges, (cither of which exceed 
150 feel in length) and in connection with dams including the erection 
and constructions, plans, desigms and maintenance lnereof, unless 
specifically endorsed hereon. 


(c) 


(a) 


(e) 


) 


(g) 


(hi) 


(i) 


G) 


(mm) 


(n) 


(0) 
(p) 


The making of or absence of boundry surveys, surveys of the subsurface 
conditions, or ground testing, unless specifically endorsed hercon, 


Activilies in connection with fairs or exhibitions (but this exclusion only 
applies to structures which, when they are designed, are expected lo be 
demolished at the lime the fairy or exhibition closes) unless specifically 
endorsed hereon. 


Express warranties or guarantees, estimates of probable construction 
cost or cost estimates being exceeded. 


The failure to complete drawings, specifications or schedules of 
specifications on time, or the failure to act upon shop drawings on time, 
but this exclusion does not apply if such failures are the result of any 
negligent act, error or omission in the drawings, plans, specifications, 
schedules of specifications or shop drawi 


The advising or requiring of or failure to advise or require or failure 
to maintain any form of Insurance suretyship or bond, either with 
respect to the Assured or any other person. 


Personal Injury or Bodily Injury or loss of, damage to, or loss of use 
of property directly cr indirectly caused by seepage, pollution or 
coniamination, including the cost of removing, nullifying or cleaning-up, 
or preventing such seepage, pollution or contamination. 


The conduct of any business enterprise that is wholly or partially owned, 
operated or managed by the Assured other than liability arising out of 
the named Assured's professional activities as described in the Schedule. 


Any negligent act, error or omission of the Assured which is not 
connected with the customary or usual professional services rendered 
to others by the Assured in the Assured's professional capacity as 
described in ithe Schedule. 

Liability assumed by the Assured under any contract or agreement, 
either oral or in writing unless specifically endorsed hereon. 


Any obligation for which the Assured or its Insurer, other than the 
Underwriters herein, may be liable wider any Workmen's Compensation 
Law, Unemployment Compensation Law, Employers Liability Law, 
Disability Benefits Law, or under any similar law, 


Personal Injury, sickness, bodily injury, discase or death to any 
employee of the Assured arising out of and in the course of his employ- 
ment by the Assured, or to any third party claim of any kind in 
conneclion therewith. 


The ownership, leasing, rental, maintemtnce, operation or use, including 
loading or unloading by or in lhe interest, or al the direction of the 
Assured of walercraft, automobiles, motor vehicles, aircrafl, or mobile 
vehicles of any kind, or the ownership, rental leasing, maintenance, use 
or repair of any real or personal properly. 


Property damage lo properly owned by, rented or icased to the Assured. 


The infringement of any copyright, lrademark, or pater’ 


“ie 


Re te ap ees eee Ne A 


q 1e insolvency OY 0aNkri 
or organizalion. 


Dishonest, fraudulent, criminal, malicious or knowingly wrongful acts 
or omissions commitied intentionally by or at the direction of any Assured. 


Libel, slander, invalion of privacy, assault or battery or conversion. 


Liability of any kind based upon, involv. :1 or arising out of the conduct 
of any individual, corporation, partner ‘p, or joint venture of which 
the Assured is a parler, officer or me. “ver which is not designaled in 
the declarations as a named Assured, 


Fines, penallies, punitive or exemplary damages, except that if a suit 

shall have been brought against the Assured on a claim falling within 

the coverage hereof, seeking both compensatory and punitive or 

exemplary damages, then the Underwrilers will afford a defense to such 

action, without any liability, however, for such punitive or exemplary 

damages. 
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By a business enterprise (or ils assignees) that is wholly or partly 
owned, operated or managed by the Assured. 


By an employee (or its assigns) of said business enterpyvise, or 


By an employee (or his assignees) of a contractor or subcontractor of 
said business enterprise. 


COND!TIONS 


5. LIMITS OF LIABILITY AND DEDUCTIBLE. The liability of the Underwriters 
for each claim shall never exceed the amount stated in the Schedule for "each claim", 
and, subject to that limit for each claim, the total limit of the Underwriters' Liability 
for all claims during the Certificate period, as covered hereunder, shall never exceed 
the amount stated in the Schedule as "aggregate". The inclusion herein of more than 
one Assured or the making of claims or the bringing of suils by more than one person 
or organization, shall not operate to increase the limit of the Underwriters' liability 
for each claim and in the aggregate. The deductible amount slated in the Schedule 
applicable io cach claim shall include loss payments, and adjustinent, investigation and 
legal fees and costs, whether or not loss payment is involved. The delermination by 
the Underwriters as to the reasonableness of the adjusting costs, investigation costs 
and legal fees and costs shall be conclusive on the Assured. Subject to the deductible 
amount, it is agreed that the Assured, upon demand by the Underwriters will pay such 
part of the adjustment, investigation and legal fees and costs as wrilten demand may be 
made ltherefor and within ten days of such demand. Subject lo the deductible amount, tt 
is further agreed thal in the event of any loss payment being required herein, the Assur 
shall make payment of the required deductible amount within ten days of wrillen demand 
therefor. In the event of any failure by the Assured to pay either of the aforesaid 
deductible amounts, Underwriters shall have the oplion to cancel this Certificate in 
accordance with the provisions contained herein. 


6. DEFENSE, SE TTLEMENT, COOPERATION, The Underivriters will defend 
any suil against the Assurcd seekinis damages lo which this Irsiuraice applies, even if 
any of the allegations of the suit are groudless, false or fraudulent and it is agreed 
‘that the Underwriters may make such investigation cul seileoment of any claim or sul 


as they deem expedient, bul the Underwriters shall not be oblizaled lo pay any claim or 


ath « 
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stances of the ev ent complaine d of and the 


favailable wilnesses, shall be 
of their author ized repre 


»names and addresses of the 
given by or for the Assured lo 


injured and o, 
escniatives as soon as 


the Underwrilers or any 
praclicable. 
(b) If wrillen cote is made or suil is brought against the Assured, the Assured 
shall immediately for vard to the sacpadpleg hy hegre demand, nolitce, 
sununons OY oth er process recelv ed by him or his represen lalive. 


(c) The Assured shall cooperate with the Unde cedars sand, upon the Under- 
writers’ request shall submit to examinalion an id interrogation by @ 
representative of the Underwrilers, under oath if required, and shall atlend 
tions and trials ane 


shall aon m effecting settlement 


her ings, depositi 

securing and giving Cl idence, oblaining the attendance of witnesses iit the 

conduct of sutis, GS iu eli as in the giving of @ ation statement or slatements 
F tatives, and mectings w ith such representatives 


to the Underwriters’ represen 

for the purpose of investigalion and/or defense and all without charge to the 
Underwriters. 

I by the named Assur ed by 


CAN SELL. A TIONS. This Cerlificate may he cancelled 
taltives or OF 


surrender thereof to the L inderwriters or any of the ix authorized represen 
mailing a the Underwriters written nolice stating when therea det the cancellation shal 


the rs by mailing to the 


be effective. This Certificate may be cancelled by { 

nained A ssured a at the address Showin in the Schedule Qu L nO stating when, not 

less than ten days thereafter, such canceliation shall become ¢ ffe ete e. The lime of 
lhe and hour of canc cella tion stated in the notice shall 


the surrender or lhe ffe clive dale 
vest hnntdy the Certificate pé viod. The mailing of such notice as afore said, wheliier by 
ordinda ‘fied mail, shall be sufficient proof of such notice. Delivery 
of suc h wril Assured ov by the Underi yiters, shall 


be equivaten g 1 Assured cancels, earned premium shall be 
tin accordance wilh the cu stoma 


, 
to mailing. If the named. 

com} uted ry short rale table and procedure. If the 

jon shall be computed pro-rala, Premium adjust- 


Su 
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ten notice, whether by the namec 


Un derw rilers Cancel, ear 
ment may be made either > cancellation is effected or as soon as s practicable 
red premio ig nota condilion of cance ee 


therc eghas but payment or tender of uncarne 1 
fwithstanding any of the foregoing should the Assured fail l 


by the Underwriters. Noiivi 
pay ie required deductible amoi ml within ten days of written demand iher efor, Unde Ve 
writers at theiv option may cence el this Certificate and the amour t of the carned premium 
shall be com } pulded in accord mice with fhe cuslomary tthe rale lable @ ud proc edure, 

that would be refundable lo the Assur ed shall be retaine 


and St uch pos ‘lion of the geedae Tan 
by Und lerwrilers and applic dio the amount of the deduviinte — subject however to the 
widerstanding thal any monies remaining Qfler pay ent of the afor esuid deduclible shali 


be refunded lo the Assured. 


EXHIBIT "J" - Policy, First 
State Insurance Co. 
~ 4  ee Deed Deacon teh UE setekd oF 
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Undervrwr i607 y he ASSu/ved TO OU OT Ullty tS ’ . 

unless, as a condilion preccdcat thereto, the Assured will have fully complied with all 
terms and condilions of this lisuvance Certificate, nor until the amount of such loss 
has been fixed or rendered certain eiiner by final judgement against the Assured after 
trial of the issues and the time lo appeal therefrom has expired withoul an appeal 
having been taken or, if an appeal has been taken then until afler the appeal has been 
determined, or by agreement between the parties with the written consent of the 
Underwriters. Inno event shall any action be maintained against the Underwriters by 
the Assured or any other persons unless brought within twelve months after the right 
of action accrued kercon. 


Nothing contained in this Certificate shall give any person or crganizalion any 
right to join the Underwriters as @ defendant or co-defendant or other party in any 
action against the Assured to determine the Assured's liability. 


OTHER INSURANCE. This Insurance shall be excess insurance over any other 


valid aid collectible insurance available to the Assured. 


ASSIGNMENT. This Certificate shall be void if assigned ar transferred without 
the wrilten consent of Underwriters. However, tf the Assured shall die or be adjudged 
imcompetent, this Certificate shall cover the Assured's legal representative as the 
Assured with respect to liability previously incurred and covered by this Certificate. 


APPLICATION. By acceptance of this Certificate, the wtmed Assured agrees 
that proposal shail be deemed part of this Certificate and that the statements therein 
are his agreements, representations and warranties which shall be deemed continuing 
during the term of this Certificate, and that this Certificate is issued in reliance upon 
the truth thereof, and that this Certificate embodies all agreements existing beiween 


himself and the Underwriters or any of their represenialives relating to this Insurance. 


EXTENDED DISCOVERY. If during the Certificate period the Assured shall 
become aware of any circumsiances which may subsequently give rise to a claim against 
the Assured by reason of any negligent act, error or omission for which coverage would 


be afforded hereunder and tf the Assured shall during the Certificate period h in give 
written notice to the Underwriters of such event, any claim which may subsequently be 
made against the Assured arising out of such negligent act, error or omission shall be 
deemed for the purposes of this Insurance to have been made during the Certificate 
period stated in the Schecule. 


NOTICE OF CLAIM OR INCIDENT. The Assured, upon nolice of any claim or 
of an incident or circumstances likely to give rise toa claim hereunder, shall give 
immediate written advice thereof to the Underwriters through Underwrilers' representa- 
five designated in the Schedule, who are hereby authorized to investigate any such claim, 


incident, or circuwnstances on behalf of Underwriters. 
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TH Me Sidlutes Of tne state wrerem this Ceruficate ts issued are hereby amended 
to conform lo such statutes. 


It is agreed that in the event of the failure of 
t claimed lo be due hereunder, Underwriters 


’ ee ee >= 
Underwrite 


“— rf spp )) en) , be ogee Wirssayp f ‘i alal? ia ~~ 
hereon, at will submit to the jurisdiction of any court of 
, ; . ? ea } ears tie Y aen790953°233)2 Pri he 
competent jx d States‘and will comply with ali requirenicits 


sale > y J ‘o ” > 7 ” ) } aer = PP a 
he said person or persons are authorized and directed to accept service of 
ae 
2 hid Of the 
general 
ty a 
ilwuicd, 


Further, purswu ly s tute of an 


fnnd & 


person to 


there of. 
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Chicapo, 111. 60604 


Attn: Mr, Richard A. Oldanti 


Dear Mr. Oldant: 
’ 
The portion of my work, on which I am applying for insurance consists 
of chemical recovery analysis of ore and metal samples containing 
recious (fold, silver, platinum and platinum family) elemer 
\é ’ ee r 4 


samples are delivered to me in Denver, Colorado 
" 


responsible for the quantity or quality of the "in-place 
only the value of the ple presented he sume, which 
on Friday, January 7, } how he ns which 
this ipsuray y-do this work 
This analytical work 1: ya in accordance with 
explained in Shepher nd Deitrich's book on 
gentlemen were on the alty of Stanford Univ 
accordance th sini id expanded detail informa 
Bug»y's Acsay Boc SL 7a the facualty 
Institute of, Techn 

‘ 


Pleasa direct your quotation, i is : is available, 
to me, It was very nice to 
cooperation, 


3 
Sincere 


John B. O'M: 
Contrulling 


i 


P, Se « "In-place" material refers to the material at the mine site 
: 


*" ond it ie this material that he has no responsibility for. 
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Item J, INSURED: John O'Malley, Profesoional Engineer 


ADDRESS 902 Geneva Street 


furera, Colorado 


liom ? | YIN . NC 
‘ 
Carr Fc ¢ Linits 
Underwr it t Lloyds Archit ts ond Ened rs $250,009 each clad: and 
and & Profersional Liabilit in all excess’ of $5,620 
each clain rctainad ty 
the invured 
Item 3. LIM OF C GE 
HEF } 
' $750,000 each clain 
in turn excess of the am | 
the insured ir | 
he orfe 
| in the prima 
liem 4. PREMIUM $4,509.00 
Item S$. CANCELLATION Thirty (30) Days ea , 
ead VS lees 
Mes i 
4 Item 6. PERIOD OF COVERAGE 
i: HEREUNDER; Pebruary 4, 1972 to January 31, 1973 
tl 
i! ‘ 
° 1 
I 
|! 
if U-106 8-70 C.p, 
it 
| 
iT 
' 
EXHIBIT "I" - Policy, North 
Star Reinsurance Corp. 
24 SAR eR creer Se LOPE ST ISIE I 
EXHIBIT "J" - Policy, First —.. 
: State Insurance Co. 
at \ SOO) ee eit edd 2 Sern mae et La 


emerges = se 


YHAT IN THE EVENT OF REDUCTION OR EXHAUSTION OF THE AGGREGATES LIMITA 


OF LIASILITY UNDER SAID UNDERLYING INSURANCE BY REASON OF LOSSES PAID 


THEREUNDER, THIS FOLICY SHALL NOT 


INT OF SUCH REDUCTION PAY THE EXCESS OF THE 
WLYIUS LRU 


() IN THO EV: 


REDUCED Ud: 


2) Tl WWE EVENT OF FIMAUSTICN CONTINUE IN FORCE AS 


UNDERLYING INSURANCE 


Nothing herein contained shall vary, elter or extend any sgreoment, provision, goneral condition or doclaratioa 

of the Controcr other than as ebove stated. 

In Witness Whereof, the NORTH STAR REINSURANCE CORPORATION hos coused this Endorsoment to 
deat and Secretary at New York, New York, but the same shall not be binding upon tho Reinsurer 


be s gnod by its Presice 


unloss countersigned hy onothor officer of tho Reinsurer. 


Secretory 
28th Yebruary 49 
ASE | eae ean D eee, aie 


Countersignod at New Vouk: Maw York ts .cicncnnan 


NORTH STAR REINSURANCE CORPORATION 


EXHIBIT "J" - Polic First 
State Insurance oo. et 
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